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behaviour: hooliganism, curelty, the commission of a crime, adultery, the
refusal of a spouse to do socially useful work, alcoholism and the use of
narcotics. The third group of conditions which would lead to a cessation or
variation of a maintenance award is where a marriage is of a short duration
or where the working disability of one spouse was due to an illness which
was not communicated to the other spouse prior to the marriage. Thus we
see that fault does play an important role in the Soviet Union in the deter-
mination of maintenance awards. Whether or not this flies in the face of
pristine socialist philosophy, I shall leave for more qualified political com-
mentators to determine. As Professor Luryi suggests, it is probably a reflec-
tion of the concept that rights and liberties are inseparable, as specifically
exemplified by the Soviet constitution.**

Fault, then, is a major criterion for assessing responsibility or obliga-
tion to pay and right to receive maintenance in all developed legal systems
of the world, including those of the Communist bloc. It has always been this
author’s contention that the concept of retribution can be equated to a
primal instinct, and as such is a common denominator of all mankind.
““Justice,’’ as expounded by the law, mirrors these deeply engrained human
feelings.

VII. DIVORCE

Divorce was always recognized in post-revolutionary Russia. Classical
Marxism-Leninism recognized the social desirability of this legal device to
effectively terminate a marriage and alter the status of the parties concern-
ed.*¢ Hence, from its inception, no specific grounds need be utilized to ob-
tain a divorce in the Soviet Union. On the contrary, our present Canadian
divorce law is based on an amalgam of legal philosophy. We still retain
some of the old ‘‘fault’’ grounds such as adultery, cruelty, etc.*” and pay at
least some credence to ‘‘no-fault’’ divorce in that the concept of ‘‘marriage
breakdown’’ is also utilized.*®

The Russian position is much closer to that of the United Kingdom and
California. In the United Kingdom, the major basis for divorce is *‘ir-
retrievable marriage breakdown,’’** while in California it is ‘‘irreconcilable
differences.”’® It is obvious, however, that in the U.S.S.R., as in the bulk
of -western jurisdictions, the *‘‘right’’ to divorce is not untrammeled.
Although Lenin specifically stated that ‘‘one cannot be a democrat and
socialist without immediately demanding freedom of divorce. . . .,”’¢" the
Soviet legal system does not grant full credence to the doctrine of un-
mitigated freedom of divorce. Divorce in Russia, as in most western
jurisdictions, still remains primarily a discretionary remedy. In the final
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analysis, whether to grant a divorce decree or not is in the seignorial dispen-
sation of the presiding court.®? Social policy does coincide in both East and
West, simply because a divorce decree means dissolution of an entire family
unit; and not only the imparting of a new status to the husband and wife.*

Society at large has a stake in the retention of the family unit. This is
the rationale for the intervention of that mysterious and august personage
known as the ‘‘Queen’s Proctor’’ in Commonwealth jurisdictions.®* Pro-
fessor Luryi, in his article, refers to the role of the State Registry offices in
adjudicating uncontested divorces, even where, in some instances there are
children of the marriage.** Unified family courts, are as yet only nascent in
Canada, although their creation has been urged by many Canadian law
reform bodies. A comparative study of other legal systems is always a
salutary method of drawing upon the experience of other legal jurisdictions
in solving problems. One notes with interest the comments voiced by Pro-
fessor Fred Zemans.% Hopefully, this is a case where we in the West could
extract a page from the Russian book, and in this manner be able to assist
litigants in uncontested divorce cases by assuring them of speedy and inex-
pensive divorces where warranted without unduly infringing on the *‘public
interest.”’

Another point of similarity between Soviet divorce law and ours is the
mandatory waiting period.®” There is a three-month waiting period between
the issuing of the petition for divorce and an absolute declaration of divorce
in the U.S.S.R. There is an analogous condition precedent in most Western
jurisdictions, although the manner in which it is implemented is quite dif-
ferent. I am referring to the prescribed period of time between the initial is-
suance of a decree nisi, or interim decree of divorce, and the issuance of a
final or absolute decree.®® Only upon the entering of the decree absolute of
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divorce is the personal legal status of the parties involved irretrievably
altered. The policy considerations are the same in both instances; a waiting
period allows appropriate defences or appeal proceedings to be entered and
gives the couple involved time to consider the propriety of their actions, in
view of the irreparable alteration of their status that is the result of divorce.
It is worthwhile mentioning that in both the U.S.S.R. and in Canada, the
prescribed three-month waiting period may be waived or abridged by an ap-
propriate order of the divorce court.®® Clearly, at least in this regard, the
common dictates of society are the same in many of the world’s jurisdic-
tions.

The reconciliation process is an inherent feature of both Soviet and
Canadian divorce law. Section 7 of the Canada Divorce Act imposes upon
the solicitor for the petitioner the statutory obligation to ask his client about
the possibility of effecting a reconciliation, and to advise as to the various
agencies which can help effect the reconciliation. Section 8 of the same Act
imposes a like obligation upon the court. The Act provides a mechanism
to adjourn the divorce hearing and set the appropriate reconciliation
machinery into motion.” Most Canadian provincial legislation establishing
courts of inferior jurisdiction to deal with separation of the spouses,
maintenance, custody of and access to the children, and the disposition of
marital property, also contain similar provisions.” The Province of
Manitoba, for example, has long prided itself on the facilities for reconcilia-
tion that have been an integral component of the structure of the family
court for approximately 40 years. The Alberta family court situated in Ed-
monton has, during the last few years, implemented a full-blown
mechanism in order to assist and facilitate the process of reconciliation. In
the U.S.S.R., it is compulsory for both spouses to attend a court session
with a view to effecting their possible reconciliation.?

What is of extreme interest here is that according to statistics compiled
by the Supreme Court of the U.S.S.R., 25% of such endeavours prove suc-
cessful. Although accurate statistics in this regard have not been compiled
in Canada, it would be apparent to most practitioners of Canadian family
law that this effective reconciliation rate of 25% is much higher than in the
Canadian experience. It would be fair to say that most Canadian lawyers
who intensively engage in the practice of family law would agree that very
few reconciliations are finalized after the initiation of divorce proceedings,
particularly in those instances where one or both of the spouses have
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already taken the step of retaining counsel to act on their behalf. One
wonders why the gross disparity exists between the Russian and Canadian
experiences. Is the reconciliation process in the U.S.S.R. more effective? Or
does the answer lie within the structure of Russian society? In all probabili-
ty, the latter is true, for, as stated by Professor Luryi, the court frequently
turns for help to the community in divorce actions.”® Undoubtedly, in the
U.S.S.R., workers groups, neighbourhood Communist party blocs, and
societal peer pressures all play a role in persuading the unhappy couple that
reconciliation is a far better alternative to being designated as an individual
who has engaged in a course of conduct that, in many instances, is con-
sidered socially and politically unacceptable. That is not to say that social
pressure could not also achieve the same results in the Western world. The
essential difference is that in the U.S.S.R. such community intervention in
private affairs is officially sanctioned by both the government and the
courts.

Soviet family law does not categorize formal grounds for divorce.
Divorces are obtained on the basis that ‘‘further cohabitation of the spouses
and the preservation of their family have become impossible.’’’* This ter-
minology is remarkably similar to the definition of cruelty contained in the
Canada Divorce Act.”® Nevertheless the test of the impossibility of further
cohabitation as enunciated in Article 33 of the Family Code is much more
comprehensive, in that it encompasses all possible grounds upon which a
Soviet court can base a divorce decree. These causes of action can run the
gamut from psychological incompatibility to mere jealousy.’® Historically,
in the Commonwealth, this concept of the impossibility of further cohabita-
tion was enunciated by the House of Lords in the leading case of Russell v.
Russell.”” The basic ground for divorce in the U.S.S.R. is thus very advanc-
ed; from a social policy point of view it went beyond the bounds of judicial
acceptability in most jurisdictions of the Western world, at the time of its
enactment in the U.S.S.R. There is an obvious dissimilarity in the applica-
tion of this pristine principle in the U.S.S.R. and its possible application in
the west. Professor Luryi points out that quite often, Soviet courts, in
evaluating reasons for judgment, look at them from the point of view of
“‘the Communist morality.”’’® He points out that the Soviet courts need not
refuse to grant a decree where one of the spouses desired to give the children
of the marriage a religious upbringing. The Court held that to rear children
in a religious family would be to contravene the principles of Socialist
morality, or atheistic morality.”® Hence, I think it would be fair to say that
in many instances Soviet law can prove to be highly politicised; judicial
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reasoning will obviously be based on political judgments in more instances
than in the West.

VIII. PARENTAL OBLIGATIONS

The objectives of Soviet and Western society are consonant in this
regard. In addition, legislation appears to play a very prominent role in the
delineation of parental rights and obligations in both capitalist and com-
munist society. Professor Luryi points out that the leading statutory enact-
ment in the U.S.S.R. in this regard is Chapter 8 of the Family Code.*® The
major difference between the U.S.S.R. and the West is that in the U.S.S.R.
the Family Code imposes upon the parents of children the statutory man-
date to engage in ‘‘active participation in the building of Communism.’’*
In Canada, the benchmark traditionally relied upon by our judiciary in
balancing the rights of the state vis @ vis private individuals has always been
that ‘‘the paramount consideration is the welfare of the child.”’ The com-
mentary appended to the pertinent portion of the U.S.S.R. Family Code
pertaining to parental rights is strikingly similar, in that it states that such
rights should be exercised ‘‘in the interest of the children.’’®? The applica-
tion of this apparently similar benchmark is different in practice, however,
as in the U.S.S.R. “‘the interest of the children’’ should be interpreted as
““ensuring their correct upbringing and developing those roles set out for the
system of education in our country in general.’’** Therefore, as in many
other areas of family law, obviously parental obligations are much more
politicized in the Soviet Union.

‘ Professor Luryi goes on to point out that there is no article of the
Family Code that specifically refers to personal rights of parents.®* This is
not a legislative oversight, but is a purposeful omission in order to have
parents conform to the moral tenets of communism. Parental rights are
subordinate to this more lofty purpose, and may not be implemented
against the interest of the children. This is in direct contrast to a line of
jurisprudence that has been developed by the Supreme Court of Canada
commencing with the decision of in Re Baby Duffell; Martin & Martin v.
Duffell** and further developed by the subsequent decision in Hepton v.
Matt. The Court stated that, in appropriate circumstances, particularly
where the rights of natural parents are involved, the personal rights of such
parents must be given effect unless ‘‘very serious and important’’ reasons
require otherwise, having regard to the child’s welfare. By way of caveat, it
should be pointed out that this particular principle should not be considered
sacrosanct in Canada, as it has been hard hit by later cases.®’” In all in-
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